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L INTRODUCTION

This appeal involves the scope_of RCW 82.04.423, a business and
occupation (B&O) tax exemption for out-of-state direct sellers.” The
argument of Amicus Curiée URM Stores, Inc. (URM), is flawed. Like
Dot Foods, URM fails to read RCW 82.04.423 as a whole and give effect |
to all of the words used in the statute. |

URM asks this Court to construe RCW 82.04.423 in a manner that
ignores and renders meaningless many of the statute’s .requiremeﬁts. As
URM interprefs the direct seller’s exemption, the statute’s repeated “in the

home or otherwise in a permanent retail establishment” requirement” is

'RCW 82.04.423 exempts certain qualifying out-of-state direct sellers from
B&O tax “in respect to gross income derived from the business of making sales at
wholesale or retail . . . .” An out-of-state seller qualifies for the direct seller’s exemption
if, among other requirements, it

[m]akes sales in this state exclusively to or through a direct seller’s

representative . . . who buys consumer products . . . for resale, by the

buyer or any other person, in the home or otherwise than in a ,

permanent retail establishment, . . . or who sells, or solicits the sale of

consumer products in the home or otherw1se than in a permanent retail

establishment.
RCW 82.04.423(1)(d) and (2) (emphasis added). In addition, subsections (2)(a) and
(2)(b) of the statute require that:

(a) Substantially all of the remuneration paid to [the dlrect

seller’s representative], whether or not paid in cash, for the performance

of services described in this subsection is directly related to sales or other

output, including the performance of services, rather than the number of

hours worked; and

(b) The services performed by the [direct seller’s representative]

are performed pursuant to a written contract between such [representative]

and the [direct seller] and such contract provides that the [representative]

will not be treated as an employee with respect to such purposes for

federal tax purposes. ‘ ‘

2RCW 82.04.423(2).




met, as well as the “or any other person” restriction,” even if the out-of-
state seller’s products are sold at retail in permanent retail establishments.

In URM’s view, the “[m]akes sales in this state exclusively to or through a

direct seller’s representative . . . who buys consumer products . . . for

resale, . . . or who sells, or solicits the sale of, consumer products . . .”
requirement” is met so long as the out-of-staté seller sells a nominal
amount of consumer products in this state to or through its representative.
And, ﬁnally, according to URM, the requirement that the direct seller and
its representative must enter into a written contract providing that the
representative “will not be treated as an employee . . . for federal tax
purposes‘”5 is met even if the out-of-state seller’s representative is a
corporation and such requirement cannot be as applied to it.

- Unbridled from the actual requirements of RCW 82.04.423, URM
feels free to urge this Court to greatly expénd the scope of the direct
seller’s exemption, contrary to the rule that tax e);emptions are to be

narrowly construed. Stroh Brewery Co. v. Dep’t.of Revenue, 104 Wn.

App. 235, 240, 241, 15 P.3d 692 (2001) (“we construe tax exemptions
narrowly”; “we must resolve ambi guityl in favor of taxation.”). This Court

should reject URM’s invitation to broadly construe the direct seller’s

*RCW 82.04.423(2).
*RCW 82.04.423(1)(d) and (2) (emphasis added).
S RCW 82.04.423(2)(b).



exemption in favor of Dot Foods (and URM). Instead, the Court should
read RCW 82.04.423 as a whole and give meaning and effect to all of the
words used in the\ stau;te; if it does, the Court should affirm the trial
court’s summary judgment order.

II. ARGUMENT

A. The Benefit Of The Direct Seller’s Exemption Is Not Limited
To The Door-To-Door Sales Industry.

URM begins its argumenf on a false premise, that- the
Department’s position is tha’; “the Legislature intended RCW 8§2.04.423 t§
benefit only the door-to-dodr sales industry.” Mem. of Amicus Curiae at
3. The Department’s position is not so limited. "l;he direct seller’s
' exemption is available to out-of-state sellers selling consumer prbducts in
Washiﬁgton that ultimatély are sold “in the home or otherwise than in a
permanént retail establishment.” This would include ultimate sales
occurring in vendor booths at fairs, other temporary retailing booths, or
anywhere else other than in a permanent retail estéblishment.é
B. The Use Of Speciﬁc Language From Federal Legislation

Applying To Direct Selling Activities Supports The Conclusion

That The Legislature Intended The Direct Seller’s Exemption
To Apply To Comparable Selling Activities.

¢ See also Br. of Resp’t at 1 (“The exemption is for certain out-of-state sellers
using direct sales activities such as in-home parties or door-to door solicitations. Itis -
modeled on federal legislation that applies to representatives of sellers [that] market
consumer products in the home or at other non-permanent retail locations such as booths
at fairs and exhibitions, . . . .” (Emphasis added)).




URM also mischaracterizes the Departmént’s position with respect
to 26 U.S.C. § 3508. URM asserts that the Department “argues to this
Court that the Legislafure’s use of the language from a prior federal sfatute
. . . raises a presumption that the fedefal law’s scope is the same as RCW
82.04.423,” Mem. of Amicus Curiae at 3, and that “RCW 82.04.423 tis] a
mere mimic of the federal legislation.” Id. at 6. URM then (iiscusses the
two statutes to show that their purposes are different. See id. at 3-4

URM’s argument misses the mark. The Department di.d not
discuss 26 U.S.C. § 3508 to show that its purpose and the purpose of
RCW 82.04.423 are identical. The purposes of 26 U.S.C. § 3508 and
RCW 82.04.423 obviously are ql_;ite different. The important point is this:
the Legiélature enacted RCW 82.04.423 to provide B&O tax relief to
certain out-of-state businesses. In doing so, the Legislature used language
from 26 U.S.C. § 3508 to describe which out-of-state businesses would
receive the benefit of the B&O tax exemption (or,.as URM states, “nexus
relief.”). The language that it used refers to'a specific type of selling

activity — direct selling.® Indeed, RCW 82.04.423 expressly uses the term

"URM states that Congress enacted 26 U.S.C. § 3508 to establish “two types of
“statutory nonemployees” — real estate agents and direct sellers — in order to . . . more
clearly allocate payroll liability between the service provider and his or her client”
whereas RCW 82.04.423, “by contrast, was enacted. to provide a break from business and
occupation (“B&0”) tax to out-of-state sellers — a tax preference that might be termed
‘nexus relief.”” Mem. of Amicus Curiae at 3-4,

¥ As explained in the Brief of Respondent, “[d]irect selling companies market
their products through person to person contact away from a fixed retail location through



“direct seller’s representative.” The title of RCW 82.04.423 is
“Exemptions — Sales by certain out-of-state persons to or through direct
seller’s representatives.” Given the Legislature’s use of federal language
that applies to a specific type of selling activity, direct selling, and the
Legislature’s direct use of the term “direct seller’s representative” in RCW
82.04.423, a reasonable assumption is that the Legislature intended to
.exempt from B&O tai out-of-state businessés engaging in comparable
selling activities. |
What seems umeasonéble is to argue, as does URM, that the
Legislature used spéciﬁc languagé directed at a specific type of selling -
activity, direct selling, to express its intent to exempt from B&O tax out-
of-state seilers, like URM and Dot Foods, that sell their products using
traditional selling activities that in no manner remotely resemble direct
selling. As Judge Hicks correctly concluded: “this little exemption . . .
wasn’t intended to exempt manufacturers like Stroh’s or even
redistributors like Dot Foods whose products end up down the line in
permanent retail establishments.” RP at 11.,9 Instead, by including

language such as “in the home or otherwise than in a permanent retail

a network of independent sellers. . . . [D]irect selling provides a channel of distribution
for companies with innovative or distinctive products not readily available in traditional
retail stores, or who cannot afford to compete with the enormous advertising and =~
promotion costs associated with gaining space on retail shelves.” Br. of Respondent at 15
(citing CP at 198-99).

? A copy of the trial court’s ruling is appended to the Brief of Respondent.



establishment,” the Legislature expressed an intent to benefit only those
out-of-state seller using selling methods that result in their products being
sold in places other than permanent retail establishments.

In sum, contrary to URM’s argument, that the Legislature used the
federal direct seller language for a different purpose than did Congress
does not undermine the conclusion that the Legislature intended to exempt
from the B&O tax only gross income from direct selling or comparable

/ ' .
activities.
C. The Legislative History Does Not Support URM’s Argument

That The Legislature Intended The Direct Seller’s Exemption

To Apply To Out-Of-State Sellers, Like URM And Dot Foods,

That Use Traditional Selling Methods To Sell Their Consumer

Products In Permanent Retail Establishments. '

URM’s reliance on selective parts of the legislative history

likewise is not compelling. First, as URM concedes, Senator Moore’s

statement is not necessarily indicative of legislative intent. Mem. of

Amicus Chriae at 6 (citing Wash. State Legislature v. Lowry, 131 Wn.2d
309, 326, 931 P.2d 885 (1997)). In the case URM cites, the Supreme
Court states: ’

The intent of legislature sponsors of a measure is -
noteworthy, but not conclusive as to our interpretation of
. the plain language of a measure. Chrysler Corp. v. Brown, -
441 U.S. 281,311, 99 S. Ct. 1705, 60 L. Ed. 2d 208 (1979)
(“The remarks of a single legislator, even the sponsor, are
not controlling in analyzing legislative history.”); Spokane
County Health Dist. v. Brockett, 120 Wn.2d 140 154-55,




839 P.2d 324 (1992) (“a legislator’s comments from the
floor are not necessarily indicative of legislative intent.”);
North Coast Air Servs., Ltd. v. Grumman Corp., 111
Wn.2d 315, 325-26, 759 P.2d 405 (1988) (legislative
colloquy not conclusive as to legislative intent).

Lowry, 131 Wn.2d at 326.

Second, several factors should lead one to give little, if any, Weighf
to Senator Moore’s statement. He did not sponsor thé amendment that the
Legislature enacted into law. Moreover, nothing in his statement indicates
that he even talked to the amendment’s Sponsor. Furthermore, Senator
Moore’s statement — “Well, to the best of my knowledge, it does and

10 _is far from definitive. In fact, based on

additionally I can say, it better
his words, it appears Senator Moore probébly was concerned that the
amended lariguage might not cover the occupants of the Seattle Trade
- Center.

Third, URM’s use of the legislative history bringé to mind the

quote from Supreme Court Justice Antonin Scalia describing the “use of

legislative history as the equivalent of entering a crowded cocktail party

' The Paul Gronnert memorandum t6 Senator Lee cited by URM likewise is
less than firm. His memorandum reviewing SSB 3244 states: “the Trade Center is not a
retail establishment and so it would appear that the method of solicitation would be
included within the purview of the amendment.” Mem. of Amicus Curiae, App. E. In its
brief, URM incorrectly states that the Gronnert memorandum was formerly available on
the Department’s website but no longer is. See Mem. of Amicus Curiae at 6 n.1. The
subject memorandum is available at V
http://dor.wa.gov/rulesfiles/Rule246/246(1984)/Page39.htm (last visited August 29,
2007). The likely reason URM failed to locate the document is that the address stated in
footnote 1 of its brief includes a space between “246” and “(1984)” which is not in the
correct address.




and looking over the heads of the gues;cs for one’s friends.” Conroy v.
~ Aniskoff, 507 U.S. 511, 519, 113 S. Ct. 1562, 123 L. Ed. 2d 229 (1993)
(Scalia, J., concurring). In its brief, URM selectively points out a friend or
two (and not very close ones), while conveniently ign.oring other
- legislative history that is contrary to its expansive reading of the direct
seller’s exemption provided By RCW 82.04.423.

| The initial legislation addressing the Seattle Trade Center issue
(HB 566 and SB 3482)“. was drafted to “impose the whbleséling and
retailing B&O taxes only upon persons who either own or lease real
property within Washington or who regularly méin;cain a stock of tangible
personal property in Washington for sale in the regular course of
business.” App. A at 7.2 The.ﬁscal note. for these companion bills
estimated a revenue loss of $34,000,000 during the 1983-85 biennium.
App. A at 6. |

Neither HB 566 nor SB 3482 passed the Legislature. In their

place, the language that is now codified as the direct seller’s exemption in

RCW 82.04.423 was added to SSB 3244 by Representative Marlin

'1'SB 3482 is the bill that Senator Moore sponsored. Senate Journal, 47" Legis.,
1°' Ex. Sess. 158 (1983). '

12 A copy of the bill file for HB 566 maintained by State Archives is appended at
A-1 through A-9. State Archives does not have a bill file for SB 3482. See also App. A-
8 through App. A-9 (draft of HB 566).



Applewick. App. B at 1."* Reading OFM’s Enrolled Bill Analysis, a
reasonable inference is that one purpose of the substitute language was to
significantly reduce its fiscal impact by limiting the B&O tax exemption
to companies like Avon and Amway:

Section 5 is a modified version of a bill section
originally contained in HB 566. The apparent intent of this
section is to exempt from B&O taxes the monies earned by
firms such as Avon, Amway, etc. The section was added as
a House floor amendment and was later concurred in by the
Senate. Initial review of the provisions of this section by
the Department of Revenue indicates that implementation
may result in a $1.2 million loss to state revenue from B&O
tax. This provision would not exenipt the individual sales
person (“direct sellers’ [sic] representative”) selling
products from firms such as Avon, etc.

App. B. at 6 (emphasis added).

Consequently, contrary to the impression URM seeks to create,
there is legislative history supporting the Department’s position that the
Legislature through SSB 3244 intended the provide a B&O tax exemption
with a limited fiscal impact to a discrete group of out-of-state sellers,
rather than broadly exempting out-of-state sellers, like URM and Dot
Foods, that use traditional selling methods to‘ sell consumer products in
| i)ermanent retail esfablishments.

Finally, URM’s legislative history argument relies on a fact that‘ 1s

not supported by the record, namely that the garments sold by Seattle

13 A copy of the bill file for SSB 3244 maintained by State Archives is appended
at B-1 through B-27. '



Trade Center representatives, “when sold at retail, were not sold solely in
the home.” Mem. of Amicus Curiae at 6 (without citation to the record).
Nothing in the record, or the legislative history, establishes where the
-garments were sold. It is entirely possible, therefore, that none of the |
garments ultimafely were sold at retail in permanent retail establishments.

Indeed, as noted in the Gronnert memorandum, the “Trade Center is not a

permanent retail establishment.” Mem. of Amicus Curiae, App. E.

‘Therefore, Senator Moore’s belief (or wiéhful hope) that RCW 82.04.423

would apply to the occupants at the Seaﬁle Trade Center does not

undermine the Department’s argument that the Legislature did not intend
the direct seller’s e_xemptibn to apply to out-of state sellers if their
consumer products ultimately are sold at retail in permaneht retail
establishménts.

D. The Wording Differences Between RCW 82.04.423(2) and 26
U.S.C. § 3508 Do Not Support URM’s Conclusion That The
Legislature Did Not Intend To Distinguish Between
Wholesaling Direct Sellers And Retailing Direct Sellers.

‘URM argues that certain changes in the wording describing a

“direct seller’s representative” in RCW 82.04.423(2) from the wording

describing a direct seller in 26 U.S.C. § 3508 “implies that the Legislature

did not intend to adopt the wholesale/retail dichotomy in the federal

statute.” Mem. of Amicus Curiae at 9. URM’s argument has no merit.

10



URM concedes that the two comparable parts in the federal statute
distinguish between wholesaling direct sellers and retailing direct sellers. |
Mem. of Amicus Curiae at 8 (“Because the first clause requires the “direct
seller’ to sell to a ‘buyer’ ‘for resale,’ it is clear that the first clause applies
only to wholesale transactions and the secqnd clause cannot apply to
wholesale transactions.”). But it is equally cle;r that only a wholesaling
direct seller may qualify for thé direct seller’s exemption under the first
part of RCW 82.04.423(2) because it requifes a representative “who buys
consumer products . . . for resale, . . .” Since that is the case, using
URM’s logic, as the first part of RCW 82.04.423(2) applies only to
Wholesaling direct sellers, it should be clear that the second part dées not
apply to wholesalihg direct sellers, but only to retailing direct sellers. This
conciusion is bolstered by the fact that the Legislature did not include
“sells for resale” as part of “sells, or solicits the sale 'of, consumer
products” in subsection (2) of the statute, thus indicating it did not intend
that part to apply to wholesaling direct sellers. |

Finally, URM argues that the Legislature’s failure to include the
word “retail” in the “who sells, or solicits the sale of, consumer products”
part of RCW 82.04.423(2) indicates that it did not intend to limit that part
to retailing direct sellers. See Mem. of Amicus Curiae at 9. URM’s

argument proves nothing. This Court is considering the statute that the

11



Legislatqre actually enacted, and the structure and words of that statute
make it clear it did not intend the direct seller’s exemption to apply to éut-
of state sellers if their consumer products ultimately are sold at retail in
permanent retail establishments.

E. Accepting URM’s Argument Would Render Meaningless The
Word “Exclusive” In RCW 82.04.423(1)(d).

URM argues that out-of-state sellers should be able to take the
direct seller’s exemption even if they sell non-consumer products to or
through their representatives. See Mem. of Amicus Curiae at 10—1‘1.

v Conspicuously missing frém URM’s argument is any attempt to explain
what the Legislature intended by requiring tﬁat the direct seller “make[] |
sales in this state exblusively to or through a direct seller’s representative.”
RCW 82.04.423(1)(d). Apparently, according to URM’s argument,
nothing. |

URM posits the Department’s argument leads to the conclusion
that a direct seller would lose its exemption if its representative also sells
- non-consumer products for another client or sells business services ;ather
than prqducts. The Department disagrees. The statute’s language focuses
on the relationship between the direct seller and its representative and the

activities the representative performs for the direct seller. Subsection

(2)(b), for example, requires that the representative’s services be

12



performed “pursuant to a §vritten contract between [the direct seller’s
representative] and the [direct seller] for WhO.l‘n the services are performed
...” As'such, a reasonable construction of the statufce, and one favoﬁﬁg
the direct seller, is that the statute does not concern itself with sales
activities a representative may perform for another entity. What is
relevant is the type of products (non;consumer products) the out-of-state
éeller sells to or through its representatives-and how and where those
products are sold.

URM also points out that the “IRS view is that exclusivity is not
required . . . .” Mem. of Amicus Curiae at 10-11. But thaf is hardly
surprising. The word “exclusively” is n_cﬁ. ¢ontained in the federal
legislation. It is, however, contained in the difect seller’s exemption.
Thus, like Dot Foods, URM is asking this Court to give no effect to the
exclusivity requirement in RCW_ 82.04.423(1)(d).

F. Accepting URM’s Argument Would Render Meaningless The
Requirements In RCW 82.04.423(2)(a) and (2)(b).

URM argues that thé federal statute’s use of the word “individual”
rather than “person” underminesvthe Department’s argument that a direct
seller’s representative must be a natural person. Mem. of Amicus Curiae
at 11-12. Regardless, RCW 82.04.423(2)(a) and (b) contaiﬁ reQuirements

that only make sense when applied to natural persons. See Br. of Resp’t at

13



28-30. Thus, once again, URM would have this Court construe a
reqﬁirement imposed by RCW 82.04.423 in a way that renders it
meam'ngless.“

* Furthermore, while the Législature did not use the word
“individual” in RCW 82.04.423(2)(21) or (2)’(b), it twice added the word
“who” directly after “person” in the definition of a direct seller’s
represen-tative in section (2). Properly used, “who” refers to people
(natureil persons) and not artificial persons or things such as corporations.
See, e.g., The Blue Book of Grammar and Punctuation at 1 (located at
http://www.grammarbook.com/grammar/whoVwhVt.asp) (last visited
August 30, 2007)."° The Legislature’s addition of the word “who,”
therefore, suggests that only a natural persén may qualify as a direct
seller’s rep;esentative_.

| III. CONCLUSION
In sum, like Dot Foods, URM eséentially asks this Co:urt to
construe the words “who sells, or solicits the sale of, consumer products in
the hqme or otherwise in a permanent establishment” to allow out-of-state
sellers to take the direct seller’s exemption even if: (a) their products are

sold in permanent retail establishments; and (b) they sell non-consumer

' Unlike litigants, however, courts are not permitted to simply avoid or ignore
words in a statute. In re Parentage of JM:K., 155 Wn.3d 374, 393, 199 P.3d 840 (2005).
15 A copy of the cited webpage is appended at C-1 to C-2.

14



products tﬁrough their representative. Also, like'Dot Foods, URM asks
this Court to render meaningless RCW 82.04.423(2)(a) and (2)(b),
including the requirement of a written contract providing that the
representative will not be tre;ated as an employee for federal tax purposes.
This Court should reject URM’s flawed approach to statutory
construction, narrowly construe the direct seller’s .exemption while giving
-effect to all of its words, and afﬁnﬁ the trial couit’s order granting
summary judgment to the Department.

RESPECTFULLY SUBMITTED this 31% day of August, 2007.

ROBERT M. MCKENNA
Attorney General

PN -

CAMERON G. COMFORT
Sr. Assistant Attorney General
WSBA #15188

Attorneys for Respondent
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~ APPENDIX

A-1 through A-9 HB 566 Bill File

B-1 through B-27 SSB 3244 Bill File
C-1to C-2 | The Blue Book of Grammar and

Punctuation webpages
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TLW:tld H-486/83 2nd draft p--1 B Cade Feviser

A¥ ACT Relating,A{o husiness and occupation taxation of out-of-
state businesses; amending section 82.04.270,.'cha§ter 15, laws éf
1961 as last amended by section 4, chapter 172, Laws of 1981 and RCH
82.04,270; -amending section 82.04.250, chapter 15,vLaws of 1961' as
last amended by section 2, chapter 172, Laws of 19871 and RCW

B2.04.250; and,creating a new section.
BE IT ENACTED BY THE LEGISLATURE OF THE(STATE OF WASHINGTON:

Sec. 1. Section B82.04.270, chapter 15, ©Laws of 1961 as last
anended by'section 4, chaptér 172, Laws of 198171 and RCW 82.04,270 are
each ameﬁded to read as follows: .

(1) Upon every vperson except persons taxable under subsections
(1} or {8) of RCF  82.04.260 engaéing. within +this state im the
business of‘making.sales at wholesale; as to such persons the amount
df tax with respect to .snch business shall be egual to the gross
proceeds of sales of suéh business multiplied hy the rate of forty-
four one—ﬁundredths of one pé:cent.

{2) For_the purposes of this

{a)l A _person is engaged ip wholesale business activities _“within

this_state" _oply if that person:

{i} _QOwns _or leases_real property_within this state: or

{ii) Reqularly maintains a_stock of_ tangible personal property in

this_state for sale_in_the ordinary_course of busipness.

"within this state" merely by reason__of _the solicitation in this

§ﬁate by__such person, _or _by an_independent contractor, agent, or

representative of such gersoa,‘of orders for sales to_or on behalf of

a_customer of such_psrson, if_the orders are_sent ontside this__state

" for approval of re-ection and, if approved, are filled by shipment or’

delivery from a_point outside this_state.

-1-
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TLW:t1d B-486/83 2nd draft p--2 Code Reviser--Sec. 1

{3} The tax imposed by‘ this section is levied and shall be
collected from every person ehgaqed in the business of distributing
in this state articles of tangible personal property, owned by them
from their own warehouse or other central location im this state to
two or more of their own retail stores or outlets,'where no change of
title or owhership occurs, the intent hereof being to impose a tax
eéual to the wholesaler's tax upon persons performing functions
essentially comparableA to those of a wholesaler, but not actunally

paking sales: PROVIDED, That the tax designated in this section wnay

not be assessed twice to the same person for the same article. The-

amount of the tax as to such persons shall be computed by multiplying
forty-four one-hundredths of one percent'of the value of the article
56 distributed as of the time éf such distribution: PROVIDED, That
éersons engaged ir the activities described in this subsection shail
not bhe liable for the tax imposed if by proper invoice it cam be
shown that they have purchased such property from a whoiesaler'.who
has  paid a' business and occupation tax to the state upon the same
articles. This provisoA shall not. apply to purchases from
nanufacturers as defined in écw 82.04.110. The depaftﬁenﬁ of revenue
shall préscribe uniform and .egquitable rules for the purpose of
ascertaining such value, which value skall correspond as nearly as
possible to the gross proceeds from sales at wholesale in this state
of similar atticleé of 1ike'quality and character, and in similar
guantities by othef taxpayers: PROVIDED TFURTHER, That delivépy
trucks or vans will - not under the purposes of this section be

considered to be retail stores or outlets.

Sec.” z. Section 82.04.250, chapter 15, Laws of 1961 as last

amended by section 2, -chapter 172, Laws of 1981 and RCW 82.0&-250 are

each améuded to read as follews:

ilL Upon every person except persons taxable under RCW
82.04.260(8) .engaging within +this state in the business of making
sales at retail, as to such persons, the amoﬁnt of tax with respect
to such business shall bhe egual to theigross proceeds of sales of the
business, nultiplied by the rate of forty-four one-hundredths of one
percent. .

{2} _For the purposes of this section:

-2-

30

31

34
35

36

.37

38
39
40
B

43
4y
b5

46

.47.

47
49
50
51
52
53
53
54

55

57

59

59.

61

63
64
65
65

66



10
11
12

13

14
15
16
17
18
19
20

TLVW:tld H~-486/83 2nd draft p—-3 . Code Reviser——Sec. 2

{(a) A person is engaged in retail _business activities _M"wiihin

this state!) oplv if that person:

(i) Owns or leases real property within this state; or

(ii) Regularlvy maintains a _siock _of tangible personal property in

this state for sale in the ordinary course of busipsss.

(b) A person_ shall not he considered to be engaged in business

Hyithin this state” merely by reason of the solicitation _in _this

state by such person, or by an independent contractor,_agent, or

representative of such person, of orders for sales to or on behalf of

a customer of such person, if the orders are sent outside this state

for approval or rejection and, if approved, are filled by shipment or

delivery from a_point outside ithis_state.

implying tbkat the mere solicitatior of orders by independent
contractors already constitutes engaging in business within the
state, nor that it was the intent of the legislature that activities

of . distinct economic entities, such as retailers, wholesalers, and

F

independent contractors, be imputed to an out-of-state business for
the purpose of determining whether it was engaged in business within

tHe state.
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FISCAL NOTE

Wi

REQUEST NO. 44

RESPONDING AGENCY

Department of Revenue

BILL NO.
SB 3482/ {HB 566\
N’

DATE

TITLE PREPARED BY .
B&D Tax Exemption, Certain Gordon Wiggerhaus 2-16-83
Out—of-State Firms, Sales Through TLE . - SCAN
Agents and Independent Contractors Economic Analyst 3-2122

; ‘ REVWO% - DATE
Cie -
Fiscal impact of the above legisiation on Washington State government is estimdted to be_: D NONE

-

Figures in parenthases represenl reductions.
Detisil supporting these esiimates s
contained in Form FN-2.

REVENUE TO:

[XI AS SHOWN BELOW

First Biennium i9_ B3 — 19 85 _

EXPENDITURES lBY OBJECT OR PURPOSE:

FUND CODE SOURCE TITLE CODE 18T YEAR 2ND YEAR TOTAL FIRST SIX YEA%RS‘l
GENERAL FUND — STATE | oot | B&O 105 {(815,000,000) ($19,000,000) ($34,000,00b)(§170_000 40
GENERAL FUND ~ FEDERAL | 001 ' . i T
_OTHER *
toTtaLs (§15,000,000)($19,000,000) ($34,000,000) ($170,000,000
EXPENDITURES FROM: .
’ . FUND CODE i
GENERAL FUND ~ STATE 001
GENERAL FUND — FEDERAL " oo
- OTHER * .
* lemize all other, including non-appropristed funds
and/or accounts within the General Fund. TOTALS j

FTE STAFF YEARS

SALARIES AND WAGES

PERSONAL SERVICE CONTRACTS

GOODS AND SERVICES

TRAVEL

EQUIPMENT

EMPLOYEE BENEFITS

GRANTS AND SUBSIDIES

INTERAGENCY REIMBURSEMENT

DEBT SERVICE

CAPITAL OUTLAYS

TOTALS

Check this box if the above legislation has
cash flow impact per instructions: []

Show cash flow impact on FN-2,

Form FR-1 {Reav 12.02) 848

Check this box if the above legisiation has fiscal '
impact on local governments:
Do.not include local government impact on FN-1. |

0 o

/71./@ |
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FISCAL NOTE

46
R

_______ Department of Revenue 140 ZQUEST NUMBER
Responding Agency Code No. Bill No. SB..3482/ HR 566

Eebruary..l4,..1983
Date Submitted

Description: S ' i .

Presently sales to persons in Washington are subject to retail and wholesale
business and occupation taxation when the property is shipped from points outside
Washington and the seller carries on activity in Washington which is significantly
associated with the seller's ability to establish and maintain a market in Washington.
Such sales are exempt from B&0 taxation cnly if there is no participation whatsoever
by the seller's branch office, local outlet, or by an agent or other representative
of the seller, Specifically, orders solicited through independent manufacturer's

. representatives and salesmen who are employees of the seller are taxable even if the

seller carries on no other activity in Washington. The existence of factories, stores,
warehouses and stocks of goods in Washington is not necessary for such sales to be
subject to taxation.

This bill would impose the wholesaling and retailing B&0 taxes only upon persons
who either own or lease real property within Washington or who regularly maintain a
stock of tangible personal property in Washington for sale in the regular course of
business. In addition, the bill would specifically exempt from wholesaling and retail-
ing B&0 taxation persons who only solicit sales in Washington through agents, sales-
men or independent contractors, if the 'drders are sent outside Washington and filled )
by shipment from a point outside the state. The bill would reverse a 1974 revision of(ééﬁ
WAC 458-20-193B, Sales of Goods Originating in Other States to Tersors in Vashingten,
which resulted from a U. S. Supreme Court decision.

Pevenue Impact:

The revenue estimate assumes that 20 percent of the out-of-state businesses re-
porting wholesaling income in Washington and 10 percent of the out—of-state businesses
reporting retailing income either do not own or lease real property in Washington or

- do not maintain a stock of tangible personal property in Washington for sale, This

assumption is based on out-of-gstate audit experience for these types of sales. These _
businesses would no longer pay wholesaling and retailing B&0 tax. '

A significent amount of the revenue loss is due to reduced out~of-state audit
assessments resulting from the elimination of taxation for the above firms. It
should also be noted that the bill gives out—of-state businesses an incentive to
alter their marketing structure in order to escape taxation. Any revenue loss
resulting from this restructuring is not inecluded in the revenue loss estimate, but
could be substantial. :

Expenditure Impact:

'No impact on state expenditures. ' _ -

A7t

v e 3

Farm FN-2 {Rev. 9/78)
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HOUSE BILL NO. 566
State of Washington 48th Legislature 1883 Regular Session

by Representatives Prince, Walk, Sanders, Todd and Miller

Read first time Wmch:mw< 15, 1983 and referred to Committee on Ways &
Means. ’

AN ACT Relating to business and occupation taxation ‘of out-of-
state businesses; amending section 82.04.270, chapter 15, Laws of
1961 as last amended by section 4, chapter 172, Laws of Humw.mua RCHW
82.04.270; amending section 82,04.250, chapter 15, Laws of 1981 as
last amended by section 2,  chapter 172, rmSm, of 1981 and RCW

82.04.250; and creating a new section.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

Sec. 1, .mmnﬁwon 82.04.270, chapter 15, Laws of 1961 as wmwﬁ
amended by section 4, chapter 172, Laws of Hmmw.msa RCW 82.04.270 are
each amended to read as follows:

(1) Upon every person except persons taxable under subsections
(1) or (8) of RCW 82.04.260 engaging within this state in the
czmwmmwm of amwwam sales at wholesale; as to such persons the amount
of tax with respect 1o w:n: business shall be equal to the gross
proceads of sales of such business multiplied by the nmmm of mowdw-

four one-hundredths of one percent.

(2) For the purposes of this section:

(a) A person is enpaged in wholesale business activities "within

this state" only if that person:

(i) Cwns or leases real property within this state; or

(ii) Regularly maintains a stock of tangible personal property in

this state for sale in the ordinary course of business.

(b} A person ghall not be considered toc be engaged in business

“within this state” merely by reason of the solicitation in this

state by such person, or by an independent contractor, agent, aor

representative of such person, of orders for sales to or on behalf of

a_customer of such person, if the arders are sent outside this state

for approval or rejection and, if approved, are filled by shipment or

delivery from a poiat outrside this state.

.- A HB 566
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Sec., 1

(3) The tax imposed by this section is levied and shall be
collected from every umnwon ehgaged in the d:wwummm.om distributing
in this state articles of tangible personal property, owned by them
from their own warehouse or other central location in this state to
two or more of their own retail stores or outrlets, where no change of
title or ownership occurs, the intent hereof being to impose a tax
equal to the wholesaler’'s tax upon persons vmwmoﬂawnw‘m:bnﬁmonm
essentially comparable to those of a wholesaler, but not actually
making memm. PROVIDED, That the tax designated in this mmnﬁwo: may
not be assessed twice to the same person for the same mﬂﬁwnwm. The
amount of the tax as to such persons shall be eomputed by multiplying
forty-four one-hundredths of one percent of the value of the article
S0 distributed as of the time of such distribution: PROVIDED, That
persons mqummn in the activities described ip this subsection shall
not be liable for the tax imposed if by proper. invoice it egan be
mrozu that they have purchased such property from a wholesaler who
has paid a business and occupation tax to the state upon the same
articles. This proviso mrwww. aom apply to purchases from
manufacturers as defined in RCW 82.04.110. The department of revenue
shall prescribe uniform and equitable rules for the purpose of
ascertaining such value, xrwnr value shall noawmmvoan as nearly as
possible to the wwOmm proceeds from sales at wholesale ws this state
wm similar uﬂaunumm of like ncmuwﬁw and character, and in similar
quantities by other Taxpayers: PROVIDED FURTHER, That: delivery
trucks or vans will not under the purposes of this section be

considered to be retail stores or outiets.

Sec. 2. Section 82.04:250, chapter 15, Laws of womp as 1last
amended by section 2, chapter 172, Laws of 1981 and RCW 82,04.250 are
each amended to read as follows:

(9} Upon every person except persons taxable under RCHW
82.04.260(8) engaging within this state in the v:mwnmmm of making
sales at retail, as to such persons, the amount of tax with respect
to such business shall be equal to the gross proceeds of sales of the
v:munmmm multiplied by the rate of forty-four one- rc:nammdwm of acne
percent.

(2) For the purposes of this section:
HB' 566 -2.
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Sec. 3

wmv, A person is engaged in retail business activities “within

this state” only if that person:

(i) Owns or leases real property within this state; or

Apuv Regularly maintains a mﬁonx of tangible personal property in

this state for sale in the ordinary course of business.

(b) A person shall not be considered to be engaged in business

"within this state” merely ww reason of the solicitation in Hr%mﬂwll

state by such person, or by an independent contractor, agent, or

representative of such person, of .orders for sales to or on behalf of

, .
a custamer of such nmﬁmoz if the o&amnm are sent outside this mﬂmﬁm

for approval or ﬁmumnﬁwos and, if mnuao<ma are ﬁwwymn by shipment or

delivery from a point outside this state.

NEW SECTION. Sec. 3. Nothing in this act shall be construed as

implying that the mere soliecitation of orders by independent
contractors already constitutes engaging in business within the
state, nor that it was the intent of the legislature that activities
of distinct economic entities, such as retailers, wholesalers, and
independent contractors, vm imputed to an out-of-state business far
the purpose of determining whether it was engaged in business within

the state.

.3- HB 566






- _ .
House Amendment to S8B 3244 by Representative

APPeIVICk gy 4 g $/17/s3 ADOPTED

On page 3, after line 14, insert the
following new section:‘

"NEW SECTION. Sec. 4. fThere iq added to
chapter 82,04 RCW a ‘new section as follows:

(a) Does not 0wn or lease rea] Property
within this state; and
(b) Does not regularly maintain a stock of
tangible personal Property in this
state for sale in the ordinary course
of business; ang _ : B A Oy -
(c) Is DOL a corporation incorporated under . 1 “:2575}
the laws of thig State; and
(d) Makes saleg in this staté.exclusivély
to or through a direct seller's rep-

resentative .

: . ADUHEC /¥
(2) For purpoeses of this section, the term ’ : )7
"direct seller*s-representative" means a : ‘ < h¢€&//

person who buys consumer Products on a buy-
sell basis or a deposit—commission basis for
resale, by the buyer or any other person, in
- the home or otherwise than in a Permanent
retail establishment,.or‘who.sells, or = *
solicits the sale of, ctonsumer products ip the
home or otherwise than -in a permanent retai]
- gstablishment; and . : ' '
) (a) Substantially all of the remuneration
paid to such person, whether or not
Paid in cash, for the performance of

is directly relateq to sales or other
- .output, including the performance of

Services, rather than the number of
hours worked; and o

(b) The services performed: by the person
are performed Pursuant to a written
contract between such Person and the
Person for whom the services are
performed and such contract provides . ° -
that the person will mot be treated ag
an employee with respect to such
Purposes for federal tax purposges.

:
F
i
}
i
!
i
i
i
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establishment: and

(a) Substantially all of the remuneration paid to such person,

vwhether or not paid in cash, for

the performénce of services

described in this subsection is directly related to sales or other

output, including the performance of services, rather thsnh the number

of hours worked: and’

Ab) The services performed by the person are performed pursuant

to a written contract hetwesn such persdn and the person for whom the

services are performed and such contra

tct provides

that the person

will not be treated a5 an zmployee with respect to such purposes for

federal tax purposes.

(33 Nothing in this section shall be construed to imply that a

person exempt from tax under this section was engasged in & business

activity taxabte under this chapter pr

section.,

Approved June 13, 1983

Y 4

- A
Governor of ihe Statre/Bf Washington

FILED
JUN 13 1983

SECRETARY OF S141
STATE OF VASHRGTON

4/;09A?9077'

jor to the

enactment of this

Passed the Senate May 22, 1983.

C;President (>'FE tW

Passed m
vsp

House Mog) Y7, 1983.

e(?:‘r{ the House.

85B 3244
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Shaklee Corporation Clauds R\AHM

Shaklee Terraces 444 Market Street Vice President

San Francisco, CA 54111 - Carporate Cammunications
Telephone 415/954-2688

TWX( 910 372 8018

) _ OFFICE OF THE GOVERGR
CORESPONIENTE [NETRISUTION

omoiNa: SO Y

ACTION: -
s R ETES Y

T . P =4

June 21, 1983 N

The- Honorable John Spellman
Executive Department
Legislative Building
Olympia, WA 98504

. Dear Govermnor Spelluian:

~.I was pleased to learn that you recently signed;into

law Senate Bill No. 3244, which included a provision
clarifying the application of the Business and Occupation

‘Tax for out-of-state manufacturers.

As you know, this provision Trepresents a workable
compromise of a long standing legislative issue.

L appreciate your recognition of its merit and your ..

support.of its endctment.

Sincerely, "

" CMI2cve

B

Ly
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X __ Joe Taller _ X sign Vet.o PV§

"~ Marilyn Showalter _ . Sign Veto PV§

b Steve Excell . %_Sigﬁ Veto PV§

v Naomi Sanchez Sigﬁ Veto PV§

Brian McCauley ‘Sign ) Ve;ﬁ . PV§

Phil Rockefeller Sign Veto : PV,

.Dave Stevens Sign Veto » PV§

X Rollie Schmitten _opg _Sign - _ Veto ___PVS§

_¥X__ Richard Allison S [T sign Veto P'Vv§
X__DOR Sign | Veto pv§ §5

Sign Veto ~_PV§

Sign Veto PV§

*****************************************************************************************

Veto PV§

The Governor . ‘ ’ Sign

.*****************************************************************************************

COMMENTS (PLEASE INITIAL) 85le Z DRE THE GOVERNURS EXECUTIVE KeQUesT BILL ON_EXEMFTING

PEOGRRL GRANTS™ To. LDCAL GOVYS TRom THe BrQ THY. 9835 ARE OTHER THX .

EYEMPTIONS DFE LIWCH _OowLy 5 IS N ConTROVERY. 835 HTEMPTS TO QCFINE

UMICH  OUT- P -STATE  MANUEACTUREES 0RE EREMPT _@Lom  STATE ThyaTloN, Ty

. o .
CONTROVERSY WHS -SU(MVN9£LW£H"‘HDF¥L SHLEs  ORAPMN\ZATIONS. IN-—STHTE SELERS
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'OFM - ENROLLED BILL ANALYSIS

Bill Number $5B 3244 _ Short Title _ Excise Taxes
Date Enrolled May 23, 1983 Analyst Claude Lakewold
Date Due Governor May 26, 1983 " Division Program Development

e % K % % % K % k £ k% & * k & % ¥ K« *k Kk ¥ x Xk %

Bill Description

SB 3244 was originally introduced at the request of the Governor. This bill
would have-exempted community service agencies and local governments from paying
B&0 tax on federal grant funds.

The Substitute Senate Bill 3244 includes the Governor's requested B0 tax exemp-~
‘tion clauses in Sections 1 and 2. The bill alse includes three additional sectians
that pertain to other B&0 tax modifications.

(continued}

Analysis (lssue background, analysis of program and fiscal impacts, pro and con arguments,
principal proponents and opponents, other comments)

SSB 3244 modlfles state law pertaining to the application of Bg0 tax for var fous
activities.

The first two sections of SSB 3244 adopt the B8O tax exemptuons requested by
the Governor. The language in these two sections is identical to that orlglnally
recomménded. (See attached PCAA report.)

Section 3 was added to provide specific exemption from B&0 tax imposition to
local municipal governments also engaged in similar activities as are exempted
in Sections 1 and 2 and other service activities for which they charge a fee.
Municipal owned and operated electrical utilities would not be included.

Section 4 of the bill was taken from a Department of Revenue request bill, HB 72. .
This section removes a "loop hole' in .the application.of the BE0 tax to meat
processors. The present law aliows a lower BEO tax rate for processed meat

sold at wholesale. Some meat processors are also.involved in retail sales.

Many of these persons pay only the lower wholesale B&0 tax rate. The proposed
amendment makes clear that the lower rate only applies to wholesale sales.

Adoptlon of this amendment will allow the state to collect approximately $500, DDO
more in taxes per year.

Section 5-1s a modified version of a bill section originally contained in HB 566.
The apparent intent of this section is to exempt from B&0 taxes the monies earned
by firms such as Avon, Amway, etc. The section was added as a House floor amend-
ment and was iater concurred in by the Senate. Initial review of the provisions
of this section by the Department of Revenue indicates that implementation may
result in a2 $1.2 million loss to state revenue from BED tax. This provision
would not exempt the individual sales person ("'direct sellers' representative'')
selling products from firms such as Aven, etc.

1Sect]ons 3, 4, and 5 are undergoing analysis by the Deépartment of Revenue.
They will provide a separate report. Their report will contain specific information
regarding fiscal impacts. - ‘ ‘ o

-

4*3ect|ons 1, 2, 3, and 4 should be approved. No specific recommendation is made 5
regarding Sectlon 53 consideration of this section should ‘be made pursuantﬁ%’

Department of Revenue'ls report. . kﬁu

o i J*!‘TM?"KWMJ Pl
(continued) . ” uﬂﬂ»x ' j% I\
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Sign (X)) \‘ f§g:¥§f§igﬁ*fky+( )

. )
Do Not Sign - Let Pass () «*Veto Section(s)

NOTE: IF A BILL OR SECTION VETO S RECOMMENDED, PLEASE COMPLETE OTHER SIDE. g @
—
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Page Two

Bill Description (continued)

Section 1 subsection (1) would add community action council to the definition

of organizations eligible to be exempted from paying B&O tax. Section 1 subsection
(2) would add to the list of activities which are exempted from BEC tax when
performed by non-profit organizations engaged in the following:

(a) weatherization assistance or minor home repalir for low-income homeowners
or renters;

(b} assistance to low-income homeowners and renters to offset the rising
cost of home heating energy; and,

(c) community services to low-income individuals, families and groups,
which are designed. to reduce the causes of poverty In communities
of the state.

Section 2 would exempt from the imposition of B&D tax grants received from the
state or the United States hy municipal corporations or political subdivisions.

Section 3 adds a new section that would exempt counties, cities, towns, school
districts and fire districts from BEQ tax payments regardliess of how they are
financed. : '

Section 4 makes clear that the reduced B&0 tax rate paid by meat processors
would only apply to wholesale sales and nat to retail sales.

Section 5 adds a new section to the B&0 tax law. This section would exempt
from B&O0 tax gross Income a person derived from wholesale or retail sales If
such person: (1) does not own or lease real property within the state; (2) does
not regularly meintain a stock of tangible personal property in the state for
sale; (3) is not incorporated under the laws of the state; and (4) makes sales
in this state exclusively to or through a direct seller!s representative.

A direct seller's representative' is defined as a person who buys consumer
products on a "buy-sell basis for resale in the home or other “than a retail
‘establishment. The remumeration a2 person may.receive from such services must

be directly related to sales rather than the number of hours worked. The sales
services must be performed pursuant to a written contract and such contract
would provide that the person will not be treated as an employee. ‘

Analysis (continued)

The original Governor's request bill (SB 3244/HB 160) was supported by PCAA
and several community action groups. Cities and counties support the inclusion
of local government entities in Section 3. The Department of Revenue supports
the amendment proposed in Section 4.

Attachment
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Governor

KAREN RAHM
Director

STATE OF WASHINGTON

PLANNING & COMMUNITY AFFAIRS AGENCY
Ninth & Celumbia Building, MS/GH51 e  Olympia, Washington 96504 o  (206) 753-2200

BACKGROUND of an act exempting defined recipients of state and federa1
grants from the Business and Occupation tax

The']eg1s1ature in 1980 exempted certain non- profit health or social welfare
organizations from paying B & O tax on a 1ist of services. Grants for :
weatherization of low income-homes, to assist in the payment of fuel costs, and
the community services block grant which is designed to have an impact

on poverty within communities of the state are not now exempted from

B & 0 Tax. This bill would exelTpt those actwwhes‘ .

The pr‘oposed bill would also exempt from B & 0 tax grants receivad b_y
municipal corporations or political subd1v1s1ons of the state.

The federal grants do not aliow program funds to be used for any purpose
except those permitted by the grant. Payment of taxes would fall under
adninistration and could not be paid from program funds. The local share
of administrative overhead is 5% for most of the grants (in one case there
is no fiinding for administration) The 1% B & 0 tax would be due on the
entire program but would have to be apid from the administrative funds.

That means that 20% of the administrative allowance for these grants would
have to be used to pay state taxes.

e 3 -



JOHN SPELLMAN

¥

STATE OF WASHINGTON
PLANNING & COMMUNITY AFFAIRS AGENCY

Ninth & Columbia Building, MS/CH51 e QOlympia, Washington 98504 e  (206) 753-2200

SUMMARY of an act relating to Business and Occupation Taxes

This bi1l adds community action councils to the 1ist of organizations not
subject to the B & O tax. The bill also adds weatherization assistance
or minor home repair for low-income households, assistance in the payment
of energy costs to or on behalf of eligible households, and community
services which have a measurable and potentially major impact on causes
of poverty in the state’'s communities to the 1ist of services which are
not subject to the B & 0 tax when performed by a defined social or health
service organization. ' . ‘ S

Additionally, B & O taxes would not be applied to federal or state grants

received by municipal corporations or political subdivisions of the state.

KAREN RAHM
Director
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= Gavernor -

KAREN RAHM
Director

STATE OF WASHINGTON

PLANNING & COMMUNITY AFFAIRS AGENCY

Ninth & Columbia Building, MS5/GH51 e " Olympia, Washington 98504 o (206) 753-2200

Section by Section Analysis
An Act re]at1ng to the Business and 0ccupat1on Tax

Section 1. (1) Adds community action council to. thé/#ffinition of
organizations eligible to be exempted from paying
B & 0 tax under 82. 04 4297,

(2) Adds to the 11st of activities which are exempted
from B &.0 tax when performed by organizations defined
in subsection 1 of this Section:

j) weatherization assistance or minor home repa1r for
low~income homeowners or renters;

: . : k) assistance to low-income homeowners and renters to
£ o offset the cost of home heating energy,
' : . through direct benefits to eligible households or
~to fuel vendors on behalf of eligible households; and,

1) community services to low-income individuals, families
and groups, which are designed to have a measurable
and potentialiy major smpact on causes of poverty
in commun1t1es of the state. -

New. ' " - i )

Section 2. Exempts from the imposition of B & 0 tax grants received from
the state or the United States by municipal corporations or - -
political subdivisions.

B-10
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OFM - ENROLLED BiLL ANALYSIS

: / Number _SSB 3244 ) Short Title Excise Taxes
/e Enrolled _ 5/23 Analyst Dave Weig
5/26 5pm ~ Division _Forecasting
¥ Ok & & %

ate Due Governor
Due to Fred 1 pm 5/26
0k k k % % % % k £ K& % * %

¥ k % & %

Bill Descriptlion
See description prepared by Program Development Division

F

Analysis '(lssue background, analysis of program and fiscal imﬁacts, pro and con arguments,
principal proponents and opponents, ather comments)’

This bill combines ‘por'tions of three bills into one (SB3244, HR72, HB566). The
Department of Revenue is preparing an analysis and recommendation. No specific
analysis or recommended action is proffered here since the basic issues concern tax

administration and the Department of Revenue is preparing a response.

Recommendad Action »
o . Veto Bill

€ €

Sign . ’ '
() Veto Section{s) ° :
L-/1

Do-Not Sign - Let Pass
NOTE: IF A BILL OR SECTION VETQ 1§ RECOHMENDEb, PLEASE COMPLETE OTHER SIDE.
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Washington State Association
of Counties |

AREA CODE 206 6730 MARTIN WAY N.E.
TELEPHONE 491-7100 " OLYMPIA, WASHINGTON 98506
f My ae :;
LHTICE OF THE TOVERRER

TOk L. DNDENCE DISTRIBE

oreina.: _ M S

May 27, 1983 : ACTICGH,

ay 27, 198 Ks o TGS

The Honorable John Spellman , o, - ;I
Governor of the State of Washington ATE: ol =02

Legislative Building
Olympia, Washington 98504

Dear Governor Spellman:

Substitute Senate Bill 3244 which revises the current applica-
bility of the Business and Occupation tax to local govermments
is now before you awaiting your approval. The measure would
exempt local governments from B & O taxation applied to grants
received from the federal government.

As you are- aware, many of these federal grants provide impor- .
tant funding sources to counties in carrying out human and
social service programs. Taxing these granté diminishes the
source of dollars important to meet  desired program outcomes,
and is counter-productive to their public purpose of federal
aid. ‘

 The Afashington State Association of Counties supported this
ie lation and requests your approval. '

truly yours,

ES A. METCALF
cutive Director

JAM: smh

B/3
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R. JACK STEPHENSON
BASIL L. BADLEY
MILTON C, SMITH
EDWARD L, MUELLER
SANDRA O. BATES

NICHOLAS P SCARPELLI, JR.

JOHN M. MONAHAN
RICHARD J. PADDEN
TIMOTHY J. PARKER
WILLIAM T. ROBINSON

S QYoo of
CARNEY, STEPHENSON, BADLEY, SMITH & MUELLER
A PROFESSIONAL SERVICES CORPORATION '

17 FLOOR, PARK PLACE BUILDING
SIXTH & UNIVERSITY
SEATTLE, WASHINGTON 28101
(208} 822-8020
CABLE:! INTERLEX
TELEX: 321270 CARSTERPH

e o

May 27, 1983 -

Governor John Spellman
Legislative Building
Olympia, Washington 98504

Re: SSB 3244 —- "Direct Seller Representatives™

Dear Governor Spellman:

FALMER ROBINSON
STEPHEN C. SIEBERSON
CHARLES N. EVANS
T.JEFFREY KEANE
JAMES K. DOANE
FREDERICK M, ROBINSON
LAURA M. MURPHY
CLIFFORD A, WEBSTER
G. WILLIAM SHAW

A, RICHARD MALONEY

fcoumiel
ELVIN F, CARNEY
WILLIAM C, HALLIN

This letter is to urge vour support for the previsions of
-88B 3244 which deal with the imposition of the B & O tax

on certain out of state businesses.
Selllng Association,

We represent the Direct
a national trade association of com~

panles which have over 60,000 direct seller representatives
in Washington State.

- The measure which is on your
of a recommendation from.the
Review Committee, chaired by Senator Eleanor Lee.
to this legislative session,

desk is the compromise result
Joint Administrative Rules

Prior

Senator Lee's committee held

four lengthy hearings on attempts of the Department of
Revenue to tax out of state businesses whose products are
sold through the efforts of independent contractors and
distributors, even through the out of state business has
no real property, inventory, employees or representatives

who are not independent contractors in this state.

Wash-

ington statutesvdo not presently define what is meant to

do business in this state.

The result has been a policy of

"taxation by ambush" and setting tax pollcy through the
courts instead of the leglslature.

Subsequent drafts of the orlglnal bill were developed to
accommodate the Department of Revenue to reduce the fiscal

note from $30 million in the original bill
approximately $1.1 million in SB 3244.
revenue impact has been consistently overstated,

(SB 3482) to
We believe the

although
it was hot a significant issue in passage of SSB 3244; with

&/% |



Governor John Spellman
May 27, 1983
Page Two

respect to the amendment to SSB 3244 which passed the Senate
36 - 8 and the House 95 - 0.

SSB 3244 adds some equity and certainty to a very unfair

and confusing area of the law by providing that the whole-
sale B & .0 tax does not apply if a person does not own orx
lease realproperty or maintain inventory in Washington, and
makes sales exclusively through a "direct sellers representa-
tive", which is narrowly defined and parallels federal law.

‘Steve Excell is intimately familiar with the issue and the

dynamics which led to the compromise bill. I have also dis-
cussed the measure with Marilyn Showalter and Jce Taller.

Your affirmative action on SSB 3244 will be very much appreci-

ated. If you have any reservations or questions, we will
‘be pleased to answer them. Thank you for your consideration.

Very truizg?ours, .
William T. Robinson

cc: Jared Blum, Vice Pres./General Counsel, Direct Selling Assoc.
Senator Eleanor Lee
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Governor

KAREN RAHM
Director

STATE OF WASHINGTON

PLANNING & COMMUNITY AFFAIRS AGENCY

Ninth & Columbia Building, MS/GH51 w  Olympia, Washington 98504 s  (206) 753-2200

May 25, 1983

TO: - Marilyn Showalter
Iegal Counsel to the Governor

FROM: Karen
SUBJECT: SSB 3244 (Excise Taxes)

Recommendation: Sign (Executive Request Legislation)

Caments:

The first three sections of this bill were introduced as executive request
legislation. The bill amends several provisions of RCW 82.04, a chapter
dealing with the business and occupation tax. Section 1 of the bill
clarifies the exemption of public funds received by nonprofit health and
social welfare organizations. One addition to the existing legislation
specifically includes cammmity action comncils among health and social
welfare organizations. Other additions specifically exenpt programs that
provide assistance for weatherization and home repair for low income
residences, home heating payment assistance, and community services
designed to impact causes of poverty.

Section 2 exempts federal grants to the state and local jurisdictions From
business and occupation tax levies. Section 3 exempts local Jjurisdiction
revenues generally from the collection of business and occupation taxes.

Tt also specifies that the Iegislature may impose a business and occupation -

tax on any specific local jurisdiction activity.

The House Committee on Ways and Means amended the bill to add Section 4,
which amends provisions of RCW 82.04 dealing with meat packers and direct
sales personnel. We have no recommendations on that section. '

Sections 1 through 3 of SSB 3244 are valusble additions to RCW 82.04 for
local jurisdictions and nonprofit health and social welfare programs.
These amendments will enable the affected programs to get maximum benefit
from the public funds that are involved.

The Association of Washington Cities, the Washington State Association of
Counties and the Washington State Commmunity Action Agency Directors'

- Association have also supported Sections 1 through 3 of this legislation.

We recommend that the Governor approve those Sections of SSB 3244.

8-/6
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DIRECT SELLING ASSOCIATION
1730 M Streei, N. W., Suite 610, Washingion, DC 20036 o

. 202/293-5760 * 202/46G-5760

TWX 7108229283 Cable: USDSA

Vay 27, 1983

The Honorable John Spellman
Legislative Building
Olympia, WA 098504

Dear Governor Spellman:

I am writing on behalf of the Direct Selling Association (DSA) to urge
your support .of Substitute Senate Bill No. 3244, as amended, which will
once and for all clarify what it means to be "doing business" in Washington. |

‘By way of background, DSA is the national trade association which represents
140 leading companies that manufacture consumer products sold primarily in
the home by more than four million self-employed individuals across the
country, with more than 60,000 direct sellers in Washington. A great
majority of our member companies. are small business concerns, with the
typical company having annual sales in the three to five million dollar
range. There are substantially fewer large companies, with only a dozen

or so having sales above 100 million, including Mary Kay Cosmetics, Inc.

and Shaklee Corporation. ' '

Other than a hand-full of member companies which have employees in the state
and who would therefore by definition be "doing business" in the state, almost
every other DSA member company has no employees, offices, warehouses, inventory
or property in Washington. Nonetheless, the Department of Revenue has
heretofore assessed a wholesale business and occupation tax against these
out-of-state direct selling companies essentially because consumer products
manufactured by these companies are sold in Washington by self-employed
individuals who already individually pay a retail and service business and
occupation tax. '

In keeping with the resolution of the Joint _Hoﬁse and Senate Agency Rules
Review Committee, Substitute Senate Bill No. 3244 defines the parameters of -

what it means to "do business" in such a way as to conform the state law

with that of its sister states and in a manner which accords with applicable
Supreme Court decisions. Under the terms of the bill the 60,000 or so dlrect
sellers in Washington will properly be subject to a retail business and
occupation tax but the out of state manufacturers will for the first time

have clear guidelines as to what activities will result in a wholesale business
and occupat:.on tax liability.

B-1/7



The Honorable John Spellman
May 27, 1883.
Page 2

Given the fact that Substitute Senate Bill No. 3244 represents a workable
compromise of a long standing legislative 1ssue, I request your support of
this worthy measure.

AY

Regpectfully yours,

Jared 0. Blum
Vice President and
Legal Counsel

Wi
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 TO: The Honcorable John Spellman _ ’ :Ezﬁ::fi:gi
' Governor % DATE:

FROM: Donald R. Burxows,” Director
Department of Revenue

DATE: June 6, 1983

RE: Recommendation for Veto - Substitute Senate Bill 3244

Summary & Recommendation

This bill establishes several new exemptions from state business
and occupation tax and modifies an existing preferential rate.
With the exception of the new B&0O exemption provided to "direct
sellers" in Section 5 of the Act, I recommend that you approve this
bill. -

A detailed explanation of each of the provisions of the bill is
contained below. The first exemption, a B&0O exemption for nonpro-
fit health or social welfare organizations, was an Executive Request
measure. The second exemption, an exemption from the B&0 tax for
governmental grants received by local governments, is essentially

an extension of the same type of exemption granted to social welfare
organizations. The third exemption, an exemption from the B&0O tax
for local governments with respect to all income received except

for enterprise or utility-type revenues, clears up an uncertain area.
of tax law. The fourth exemption, which abolishes the preferentail
B&0O rate for retail meat processorg, was a Departmental Reguest bill
and was also included in SHB 72.

A1l of the above listed exemptions are clearly justifiable as a
matter of tax policy. They present no insurmountable administrative
problems. For these reasons, I would recommend approval.

The remaining exemption, an exemption from the B&0 tax for out-of-
state manufacturers who sell into Washington through "direct selling",
schemes has little, if any, Jjustification as a matter of tax policy.
The bill provides an exemption from wholesaling and retailing B&O

for out—of-state manufacturers who make sales in Washington exclu-
sively through the "direct selling scheme”.  In order to be exempt,

(continued)
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The Honorable John Spellmaﬁ
June ‘6, 1983
Page 2

the taxpayer cannot have employees located in the state, own or lease
property in the state, or maintain a stock of goods in this state.
The bill would apply to certain "direct sellers" who fit this cate-
gory, e.g., Mary Kay Cosmetics and Shaklee. It would not, however,
apply to others who have employees in this state or a stock of goods,
-@.g., Avon Products and Amway. :

The bill was heavily lobbied in conjunctlon with a bill sponsored

by the Seattle Trade Center merchants, which would have exempted all
out-of-state manufacturers who do not have employees, property or a
stock of goods in this state. Because of the fiscal impact of exempt
ing all out-of-state manufacturers, the legislature apparently
decided to prOVlde relief only to the "direct seller” category.

The major justification advanced on behalf of the bill was that it
would clarify the state's taxing jurisdiction over these out-of-state
manufacturers, thus bringing stability and predictability to the
conduct of their business in Washington. This justification exists.
There are uncertainties in the area of whether this state has the
jurisdiction, consistent with the Due Process clause, to impose the

- B&0 tax on out-of-state manufacturers who do not have employees or
property in this state. In recent years, the U.S. Supreme Court has
greatly expanded the jurisdictional reach of state taxing power.
Where it will end no one knows at this time. This uncertainty is
compounded by the fact that "direct selling" is a relatively new form
of doing business. There is not a lot of case law in the area.

Other than the uncertainty argument, there are no Jjustifications.
Washington provides a market for these manufacturers at considerable
governmental expense. The Tax Advisory Council, which addressed the
1ssue, stated in its report at page 52:

"The Council believes that the total exemptlon urged

by the out-of-state sellers would be 1nequ1table- the

sellers take advantage of the market available here,

and they ought to contribute to the services which

support those markets."

The Tax Advisory Council recommended that the B&0O rate on these
taxpayers be reduced by 50% in recognition of the fact that less use
is made of state services than instate businesses.

The tax exemption will not encourage new business activity in this
state. The lack of a tax exemption will not -drive existing business
out-of-state. Indeed, if any business leaves the state, it will be
businesses who will move their employees. and stocks of goods to
Portland in order to take advantage of the tax exemption.

(continued)
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The Honorable John Spellman
~June 6, 1983
Page 3 '

The fiscal impact of the exemption is expected to result in a net
loss of $1.2 million in B&0O tax revenues for the 83-85 biennium.

For the foregoing reasons, I recommend that you veto Sectidn 5 of
the bill. ' ‘

Finally, I strongly recommend that you veto Subsection (3) of
Section 5, if possible to do so as a legal matter. This subsection
is: lntended to protect out-of-state direct sellers currently under-
going audit for past periods from the argument that the legislature
intended to tax them prior to the enactment of their exemption. In
other words, it is possible that a court would construe this as an
attempt to give retroactive effect to the exemption. This would
exacerbate the fiscal impact because businesses which have been pay-
ing the tax could seek refunds back to January 1, 1$79. The amount
has been estimated to be approximately $2 mllllon. Prior to the
enactment of this exemption, there was no legislative exemption other
than an exemption for business activities which the state could not
tax as a matter of federal constitutional law.

The following is a more detalled analysis of. each of the provisions
in the bill. . )

Nonprofit Social Welfare Organizations

Section 1 of the bill expands the B&0O tax exemption originally.
established in 1979 for nonprofit health or social welflare organi-
zations. The existing law provides a deduction for governmental
grants received by such organizations which are used in conducting
‘special programs, including certain health care services, programs
to combat juvenile delinguency; provision of care for orphans,
employment programs, and legal aid for the indigent. This bill
expands the deduction to include grants used to provide weatheriza-
tion assistance and minor home repairs for low-income homeowners or
renters; assistance to low-income households for home heating costs;
and general programs to alleviate poverty. Further, the bill provides
that community action councils be included in the types of nonprofit
groups which may claim such deductions.

In many cases, the nonprofit organizations that receive the grants
contract with other groups or business to actually perform the social
or health service. The contractors remain subiject to B&0O tax on the
income they receive. However, there has been the potential.for B&O
tax liability on the part of the nonprofit organization itself on

the amount of the grant. This bill removes that possibility in the
instances listed above. Since little or no B&O tax has actually

been paid by such nonprofit groups, the impact of Section 1 is mini-
mal in terms of actually budgeted revenues. This provision was an

Executive Reguest measure.

(continued)



The Honorable JohnvSpellman
June 6, 1983 i
Page 4

Grants Received by Local Government

Section 2 of the bill provides a blanket exemption from B&0O tax for
any municipal corporation or political subdivision of the state on
income received from the state oxr federal government in the form of
grants. There are no restrictions on the use of such grants funds.
There has been the potential for B&O tax liability on the part of
local government for such grants, but little or no tax has actually
been reported in the past. Accordingly, the impact is considered
minimal. .

General Exemption for Local Government

The third section of SSB 3244 provides an even broader B&0O tax exemp-
tion for local government by completely exempting any county, city,
town, school district, or fire district from state B&O tax, except
for utility or enterprise activities as defined by the state auditor.
The exemption pertains to any source of income received by these
jurisdictions, regardless of the method of financing. The legisla-
ture specifically reserves the right to tax on a prospective basis
certain activities or income sources of local .government in the
future.

Most state excise tax that has been previously paid by local juris-—
dictions reflects utility income subject to public utility tax (e.g.,
power, water and garbage service). Such income is not affected by
this bill. But this exemption will preclude taxation of income-
received by one local jurisdiction which represent charges for
gervices rendered to cther units. The estimated impact of the B&O.
tax exemption for general local government activities is a state
general fund loss of $240,000 for the 1983-85 biennium.

Meat Wholesalers

The fourth section of the bill restricts the utilization of a pref-
erential B&0O tax rate concerning meat processors. Currently,
slaughterers and processors of perishable meat products are taxed
at 0.33 percent instead of the 0.44 percent general B&0O tax rate
(both excluding surtaxes). This amendment provides that only firms
which sell the meat at wholesale may obtain the preferential tax
rate. Accordingly, retail grocery stores and restaurants which
process their own meat will be subject to the B&0 retailing category
on their sales of such products to consumers. The effect of this
limitation is projected to yield additional state revenues of
$609,100 for the 1983-85 biennium. (NOTE: This prowvision was also
included in SHB 72.) i

(continued)
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Eiemption for Direct Sellers

Section 5 of SSB 3244 establishes a new exemption from B&O tax for
firms located in other states which make retall or wholesale sales
in Washington exclusively through the use of direct seller's repre-
sentatives. To be exempt from B&O tax the firm must not own or
lease real property or maintain a stock of goods for sale in Washing-
ton and must not be incorporated in this state. Direct seller's
representatives are defined as persons who make sales of consumer
products in this state on behalf of the firm on a buy-sell basis ox
a deposit-commission basis and not on the basis of actual employment
by the firm (e.g., compensation on the basis of number of hours ‘
worked). Further, such sales must not be solicited from a permanent
retail establishment. . .

This exemption will apply to businesses represented by door-to-door
salesmen and agents who demonstrate products in the home. The
répresentatives will remain subject to B&0 tax on their commissions
_ or other compensation they receive. Also they will remain liable
for collection of retail sales tax on any sales of taxable tangible
personal property sold in this state. The estimated effect of the
exemption is a reduction in state B&O tax of $1.19 million for the
ensuing biennium. ‘ :

DRB:pg

cc: Steve Excell
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FINAL LEGISLATIVE BILLI REPORT

SSE 3244

St o e i N o

Senate Committee on Ways and Means {Originally sponsored by
Senatcrs Thompson, Jones, Bauer, Bluechel, Fuller, Granlund and
Bender) (By Governor Spellman Reguest)

Hodifying provisions on excise taxes.

SENATE COMMITTEE on Ways and Means

HOUSE COMMITTEE on Ways and Heans

SYROPSIS AS PASSEDALEGISLETUEE E1

BACKGROUND:

Unless specifically exempted by law, health or social welfare

.organizations, community action councils and municipal

corporations or political subdivisions of the state are subject to
the BEO tax on grants or income they receive from any source.

1 B&O tax of 0.33 percent is paid by meat processors and meat
wholesalers. Under the current definition of meat processiag,
certain retailers of meat products who perform Yprocessiang"
activities can qualify for this reduced BGO tax rate {as opposed

to 0.44 percent).

Businesses located outside the state which make sales in this
state through a direct seller's representative may or may not
{depending oz court decisions) be subject to this state's B&D tax.

SOMMARY:

Health or SOClal welfare organlzatlons, including community action
councils, pertormlng specified services are exempt from ithe B&O

. tax. These services include weatherization assistance or minor

home repair for low income homeowners or renters; energy
assistance for low income homeowners or renters; and community
services to low income families oT groups.

Grants received bg municipal corporatidans or political
subdivisions of the state from the state or federal government are
exenpt from the BEO tax.

Local jurlsdlctlons are exemnpt from the BEO tax except for utllltv

or enterprise activities.
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The special BEO tax rate of 0.33 percent specifically applies
solely to meat processors and meat wholesalers and mnot meat
retailers. Meat Tetaillers will pay a tax of .0.44 percent.

Business activities "within this state™ is redefined so that a
person would be subject to retailing or wholesaling BEO tax only
if that person (firm) (a) owns or leases real property within
gashington State, (b) regularly maintains a stock of tangible
personal property in this state for sale in the ordinary course of
business, (c) is not a corporation in this state, and (d) makes
sales exclusively through a direct seller's representative.

Revenue: An exemption for community service activities from the
BEO tax is provided. An exemptiom for local units of government
on governnental activities from the BEO tax is provided. The BEC
tax on meat retailers is clarified (at 0.%44 percent}. An

~exemption for direct sellers from the BED tax is provided.

VOTES ON FINAL PASSAGE:

" Regular Session
Senate #5% 1 '

First Special Session
Senate U3 1

House 95 0 {HBouse amended)
Senate 38 8 {Senate concurred)

B-a5
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Add & new scciion to Chapter 82.04 RCW to read:
{1) This chapter shail apply to any person in respect wyﬁq h
to gross income derived from the business of making sales i5f7bc7
at wholesale or retail if such person:
(a) Does not own or lease real property within
this state; and
(b) Does not regularly maintain a stock of
tangible personal property in this state
for sale in the ordinary course of_business;
and
(c) " Is not a corporation incorpo;ated under the
laws of this stafe; and
(d) Makes sales exclusivé;y to or through a
direct seller's representative in this
state.
(2). For purposes of this section, the term "direct#‘sellérhs
- répresentative" means a person who buys consumer products on:
'a buy-sell basis.or a depoéit;commissidﬁ basis for resale,
by the bayer or any other pérscn, in +he_ home of‘o£hérwisa . -
than in a permanent retail eétablis@meht,(éi)who sells, or
solicits the sale of, coﬁsumer products in the home or other-
wise ‘than in a permanent retail establishment; and
éa) Substantially all bf the remuneration paid to such
person, whether or not paid in cash, for the pérformance
of services described in this subsection is directly |
related to sales or'ogher output, including the perfofm—
‘ance of servicés,irathér'than thé anumber of hours worked;
and.. .
(b) .The services perxformed by the person are performad.
Pursuant to a written contract between such person and
the person for whom the services are performed and
such contract provides that the person will not be
treated ‘as an employee with respect to such purposes

for zederal tax purposes.

B2
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b= State of Washington

JOHN SPELLMAN, Governor . April 15, 1983 | OFFICE OF THE GOVERNOR

The Honorable Dan Grimm
Washington State Representative
415 House Office Building
Olympia, Washington 98504

Dear Representative Grimm:

Substitute Senate Bill 3244 has passed Third Reading in the
Senate and has been referred to the House Ways and Means
Committee. Passage of this bill will clarify an important
public policy issue, that of local municipalities and political
subdivisions being liable for Business and Occupation tax on
grants received from the state or Federal government. It will
also amend existing statute to ensure that weatherlzatlon, low-
income home energy assistance, and community services block
grant funds received by specified nonprofit organizations and
expended on behalf of low—income and elderly persons are not

‘subject to the B&0 tax.

- Additionally, it- will exempt those non-proprietary activities

carried out by local Jjurisdictions, i.e.. fees charged for
fingerprinting, from the B&0 tax. ' .

With the exception of non-proprietary fees, none of these
activities are being taxed at this time, although notice has
been given to several cities, and to some of the nonprofit
organizations, that the activities are indeed subject to B&O
tax under current law.

Your assistance in passage of this bill would be appreciated.

Sincerely,

Rollie Schmitten
Deputy Chief of Staff,
Legislative Affairs

BAT
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Who vs. Which vs. That | Grammar Rules
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| Grammar Table of Contents:

Who refers to people. That and which refer to groups or things.

Anya is the one who rescued the bird
Lokua is on the team that won first place

She belongs to an orgamzatlon that specnallzes in saving
endangered species.

That introduces essential clauses while which introduces nonessential

I do not trust editorials that claim racial differences in
intelligence.

We would not know which editorials were being dlscussed
without the that clause.

The ed/tor/a/ claiming racial differences in intelligence, which

. appeared in the Sunday newspaper, upset me,

The editorial is already identified. Therefore, which begins a

nonessential clause.

Essential clauses do not have commas surrounding them
while nonessential clauses do contain commas.

If this, that, these, or those has already introduced an essential clause, use
which to introduce the next clause, whether it is essential or nonessential.

That is a decision which you must live with for the rest of

Those ideas, which we've discussed thoroughly enough, do
not need to be addressed again.

Often, you can streamline your sentence by leaving out which.

‘ Those ideas, which we have discussed thoroughly, do not

need to be addressed again.
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http://Www. grammarbook.com/ grammar/whothVt.basp

The ideas we have discussed thoroughly do not need to be
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addressed again.

Example That is a decision which you must live with for the rest of
your life, ‘
Better That is a decision you must live with for the rest of your life.
or

You must live with that decision for the rest of your life.

Are you ready for the quiz?
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NO. 35733-0-II

COURT OF APPEALS, DIVISION II
OF THE STATE OF WASHINGTON

DOT FOODS, INC.,,

DECLARATION OF
Appellant, SERVICE
V.
DEPARTMENT OF REVENUE,
STATE OF WASHINGTON,

Respondent.

I, Kristin D. Jensen, state and declare as follows:

I am a citizen of the United States of America and over.18 years of
age and not a party to this action. On August 31, 2007, I provided a true

and correct copy of RESPONDENT DEPARTMENT OF REVENUE’S

ANSWER TO MEMORANDUM OF AMICUS CURIAE URM
- STORES, INC. and this DECLARATION OF SERVICE to be served via
U.S. mail (through Consolidated Mail Services), with'proper postagé
affixed to:

Jacquelyn A. Beatfy

Karr Tuttle Campbell

1201 Third Avenue, Suite 2900

Seattle, WA 98101-3028

and



Howard M. Goodfriend

Edwards Sieh Smith & Goodfriend PS
1109 First Avenue, Suite 500

Seattle, WA 98101

and

Dirk Giseburt

Davis Wright Tremaine LLP
Suite 2200 -
1201 3™ Avenue

Seattle, WA 98101-3045

I declare under penalty of perjury under the'laws of the State of
Washington that the foregoing is true and correct.

Executed this 31 day of August, 2007, in Ol 1a, Washington.

Kristin D. J ensen, Izeggl Assistant



